STATE OF FLORI DA
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RECOMMVENDED ORDER

Before J. Law ence Johnston, Hearing Oficer, Division of Adnm nistrative
Heari ngs.

Julie Gallagher, Esquire, and Reynold Meyer, Esquire, of Tall ahassee, for
Petitioner.

James W Anderson, Esquire, of Tallahassee, for Respondent.

A formal administrative hearing was held in this case in Tall ahassee on
April 27, 1988, on the protest, 1/ filed by the Petitioner, A ax Paving
Industries, Inc. (A ax), against the decision of the Respondent, the Depart nent
of Transportation (DOT), not to select ("shortlist") the A ax/Hole, Mntes
design-build team as one of the teans eligible to submt proposals for a design-
buil d re-paving project known as State Project No. 01050-1519.

After the hearing, parties ordered the preparation of a transcript, which
was filed on May 12, 1988. The parties later agreed to extend the time for
filing proposed recomrended orders to May 25, 1988. Explicit rulings on the
parties' proposed findings of fact may be found in the attached Appendix To
Reconmended Order, Case No. 88-1172BID.

FI NDI NGS OF FACT

1. On January 8, 1988, the DOT published a Notice To Contractors that
stated in pertinent part:

The Florida Departnent of Transportation
pl ans to receive bid proposals for the
foll owi ng design/build projects.

This advertisenent is issued to give
advance notice of our design/build
intentions; to allow interested parties to
formdesign/build affiliations; and to
submt letters of interest for specific
project(s).

For the advertised design/build
projects, the contracting firmshall be



prequalified with the Departnent in
accordance with Rule 14-22 in construction
class Hot Plant-M x Bitum nous Base &
Surface Courses. Consultants affiliating
with the contracting firm nust be
prequalified with the Departnent prior to
final selection in the follow ng types of
wor K:

Type B (Standard Roadway Desi gn)

Type K (Standard Contract
Admi ni stration and | nspecti on)

Firms shall submit a separate letter of
interest for each of the follow ng projects
for which they wish to be consi dered:

* * %

State Project No. 01050-1519
CHARLOTTE COUNTY: Level, w den, and
resurfacing of SSR 776. The limts of the
project will be from approximately 750 feet
west of Sunnybrook Boul evard to 650 feet
east of CR 771. Approximate length 3.3
mles. D .B.E Goal 10.0 percent. Bonding
Requi renent $1, 000, 000.

* * %

Constructi on work may consi st of
resurfacing, construction of paved
shoul ders, extension of existing cross-
drains, installation of mtered end
sections on side drains, shoul der work,
si gni ng and pavenent marki ng, soddi ng and
grassi ng.

Consul tant services w |l include, but
not be limted to, Construction Engi neering
I nspection and the preparation of
construction plans in accordance with the
FDOT Pl ans Preparation Manual (1985) and
other applicable criteria, to include as
appropriate: Uility Adjustnent Plans,
summary of pay itens, signing and pavenent
mar ki ng pl ans, mai ntenance of traffic
details, drainage design, pavenent design
and Special Provisions.

Any firmwho has not been qualified by
the Departnment and would Iike to be
consi dered for these projects should
request a Letter of Interest Submtta
Package fromthe Bureau of Contractual
Services in Tal |l ahassee, 904/ 487-3487.

The Departnent shall determ ne the
relative ability of each firmto perform
the services required for each project.
Determ nation of ability shall be based
upon staff training and experience, firm
experience, location, past experience with
t he Departent, financial capacity, past
performance and current and projected work
| oad. The Departnent shall sel ect



(shortlist) not less than three firms
deenmed to be the nost highly qualified to
performthe required services to proceed
with preparation of bid & technical
proposal s.

Scope of services desired, schedul es,
bl ank contracts and special instructions
wi |l be provided at pre-bid/ scope of
services neeting, which will be held within
2 weeks follow ng shortlisting.

* * %
SUBM TTAL REQUI REMENTS: Firns desiring
consi deration for this project must submt
two (2) copies of their qualifications to
the requesting unit listed bel ow for each
project that they are interested in.
I nformation that nust be included are the
nane of the project(s) to which the letter
of interest applies, the names of the firns
involved in the affiliation, firms
experience, location, past experience with
the Departnent, and current and projected
wor k | oad.
RESPONSE EVALUATI ON: Al respondents will
be eval uated and nmust be determ ned by the
Departnment to be qualified to do business
in Florida and nust be prequalified to
performthe advertised work requirenents
prior to final selection. 2/

* * %

Pursuant to DOT Rul e 14-25.024(1), any
person adversely affected by not being
selected to provide aid proposals nust file
with the derk of Agency Proceedings, Mai
Station 58, Room 562, Haydon Burns
Bui | di ng, 605 Suwannee Street, Tall ahassee,
Fl orida 32399-0458, a witten Notice of
Protest within 72 hours of the posting of
the firms selected to prepare proposals.
The firms selected to prepare bid proposals
will be posted with the Cerk of Agency
Proceedi ngs on the 19th day of February,
1988. After filing a witten Notice of
Protest (within 72 hours of posting), a
formal witten protest setting forth a
short and plain statenent of the matters
asserted by the Protestor shall be filed
with the Cerk of Agency Proceedings within
ten days after filing of the Notice of
Protest. A failure to file a tinmely
protest constitutes a waiver of Chapter 120
pr oceedi ngs.

At the time of the Notice To Contractors, and until March 13, 1988, there was no
DOT rul e establishing design-build procedures under Section 337.11(5), Florida
Statutes (1987).



2. Six design-build teans submtted letters of interest in response to the
Notice To Contractors. Two teans later were elimnated, leaving four: (1) A ax
(the contractor)/Hole, Mntes (the design consultant/construction engi neering
i nspector (CEl)); (2) APAC/Harris; (3) Harper Bros./Ai m Engineering; and (4)
Wendel Kent-Gator Asphal t/Kunde, Sprecher, Yaskin.

3. Before February 18, 1988, both DOI's central office in Tall ahassee and
its district office, District I, in Bartow, conpiled rankings for the firns that
had submtted letters of interest. Although both offices attenpted to do the
same thing--conpile evaluations based on certain criteria--they set about their
tasks differently.

4. In Tallahassee, M. WIIliam Laufman and his staff devel oped eval uati on
forns conplete with instructions. The fornms outlined the weight to be assigned
each criterion when evaluating the contractor, the design consultant, and the
CEl (Construction Engineering Inspection) ability of the consultant firm The
instructions set forth the nmethod by which the eval uations were to be done. The
i dea behind the evaluation forms was to pronote uniformty anong the eval uators.

5. The forms were devel oped during the two weeks before February 16, 1988,
and were conpleted on that date. The weight to be assigned each criterion was
determ ned by a consensus of people within the construction, design, and CE
departnments. These deci sions were nmade when the fornms were devel oped.

6. The forms and the backup data used in Tall ahassee to do the eval uations
were "faxed" to the district office to be used when doing its evaluations. The
letter of interest packets were al so provided.

7. According to the evaluation forns used in Tall ahassee to eval uate
contractors, the firnms' overall experience, past DOT perfornmance grades, and
current and projected workl oad were nost heavily weighted. These itens were
twice as inportant as financial capacity and | ocation

8. For consultant firns and CEl ability, past performance grades on DOT
jobs was nost inportant while |location was |least inmportant. The firnms
experience, staff training, and current and projected workl oad were wei ghted
equal ly.

9. The information the central office considered necessary to do the
eval uations included information contained in the letter of interest packets,
the prequalification file of the contractors and consultants, and DOT docunents
regardi ng DOT experience. Some information related to certain criteria could
only be gleaned froma review of the prequalification file. For exanple,
overall firmexperience and staff training and experience would be detailed in
that file. Al of this information was available to DOT to do the eval uations.

10. The central office staff ranked APAC/ Harris highest with a conbi ned 82
score (contractor-62, design consultant-11, CEl consultant-9).

11. The central office staff ranked Wendel Kent- Gator/Kunde, Sprecher &
Yaski n second highest with a 78 score (contractors-56, design consultant-11, CE
consul tant-11).

12. The central office staff ranked Harper Brothers/A m Engineering third
hi ghest with a 66 (contractor-48, design consultant-7, CEl consultant-11).



13. The central office staff ranked Aj ax/Holes, Mntes fourth with a 63
(contractor-50, design consultant-7, CEl consultant-6).

14. In contrast, the district office perforned its evaluation and ranking
on the norning of February 18, 1988, the date established for a tel econference
nmeeting at which the "shortlist” would be determ ned. That norning, M. John
Dewi nkler, District |I Director of Production, assigned Marshal Dougherty,
District I Professional Services Engineer, the task of ranking the design-build
teans. Dougherty had only a list identifying the teans from which to work.
Dougherty ranked the design-CEl conponents of the teans and enlisted Donal d
Prescott, District | Assistant to District Construction Engineer, to rank the
construction contractor conmponent of the teams. Due to tinme constraints and
probl ens experienced by the central office conputer systemthat norning, neither
was able to resort to information normally available in the central office.
Dougherty relied on his own knowl edge of team nenbers and i nformati on avail able
at the district office in Bartow. Prescott telephoned the four resident offices
in District | for input on the relative abilities of the construction
contractors.

15. Prescott and Dougherty took 1 1/2 - 2 hours to do their work.
Dougherty then prepared team ranki ngs that conbined his ranking with Prescott's,
gi ving equal weight to each. Their evaluations did not strictly follow the
wei ghted criteria set out in the central office evaluation forns.

16. O the four, M. Prescott ranked Harper Brothers first, Wndel Kent-
Gator second, Gator third, APAC fourth, and Ajax fifth. The letter of interest
using Gator Asphalt as the independent contractor was elinmnated as a result of
the conpetition conflict.

17. O the four, the district's overall rankings were Wendel Kent-
Gat or/ Kunde first, Harper/A msecond, APAC/ Harris third and A ax/Hol e, Montes
| ast .

18. On the afternoon of February 18, 1988, the Technical Committee
convened by conference call to determ ne the shortlist for the projects |isted
on the Notice To Contractors.

19. The menbers of the committee included Wally G ddens, Director of
Di vision of Preconstruction and Design; Mirray Yates, Director of Construction
John Dew nkler, Director of Production; and Donald Prescott, Assistant to
District Construction Engineer in District I, Bartow Messrs. Dew nkler and
Prescott participated by tel ephone fromtheir offices in Bartow, the others were
in Tal |l ahassee.

20. Several other people were present in Tallahassee for the neeting.
They included: WIIliam Laufman, Project Manager; Jack Trickey, Chief of the
Bur eau of Adjunct Val ue Engi neering; Ken Mrefield, Bill Dayo, and Chuck
Robshaw.

21. The central office staff (Tallahassee) reconmended that A ax be anong
the firms to be shortlisted. However, the district people, Messrs. Dew nkler
and Prescott, expressed concerns over Aj ax and requested A ax not be placed on
the shortlist.

22. The district's "concerns" included |lack of famliarity with A ax's
design team present problens on current jobs with respect to performance and
schedul es, and the potential for clains on existing contracts.



23. The concerns expressed by the district were not apparent in the
information available to the central office, and sone discussion was held.
Since the project was going to be performed in the district, the conmttee
deferred to the district's request and did not shortlist A ax.

24. The firns placed on the shortlist by the comttee included:
APAC/ Harris; Wendel |l Kent-Gator/Kunde; and Harper/Ai m

25. APACis atop rated contractor with a |lot of DOT experience. It was
prequalified to do the type of work required for this project when it submtted
its letter of interest. |Its average grade on reports on past performance as a

contractor or subcontractor for the DOT is 89.81. APAC s consultant, Harris,
was al so rated highly and has substantial DOT experience.

26. Harper Brothers is a contractor prequalified for the work required for
this project. Wile Harper Brothers has not done work for FDOT in the past

three years, it still rates higher than any other contractor working in the Ft.
Myers area based on past DOI work. Harper remains prequalified and has received
an ability factor rating of 14, equating to a 93-98 ability score. Its design

consul tant, Ai m Engi neering, has DOI experience.

27. Wendell Kent is a contractor that was not prequalified for the type of
work required for this project--hot bitum nous asphalt m x work--when it
submtted its letter of interest. Wndell Kent has DOl experience, although not
in this type of work, and that experience consists of only one job within the
past eight years in the district where this job will be perforned.

28. Wendel Kent's average grade on reports of past performance as a
contractor or subcontractor for the DOT is 93.86. Wendel Kent affiliated with
Gator Asphalt, which was prequalified for this project. Gator Asphalt's average
grade on reports of past performance as a contractor or subcontractor for the
DOT is 89.84. Wendell Kent is to be the prine contractor on this project. It
woul d be responsible for the overall admnistration of the project and
construction of all itenms except the asphalt paving, which would be done by
Gat or .

29. Wendel, Kent-Gator Asphalt's design consultant, Kunde, Sprecher
Yaski n has done design work for the DOT in the past and performed well.

30. Ajax is prequalified and has DOT experience, including recent
experience. 1In the last three years, A ax has done eight or nine DOT jobs
amounting to approximately $11.4 million of work. The DOT concedes that Ajax is
a capable contractor. But Ajax's average grade on past performance as a
contractor or subcontractor for the DOT is 86, |owest of the four. |In addition
comments relating to Al ax are somewhat nore negative than those of other
contractors. Only Ajax received negative comrents on its ability to schedul e
construction work, a factor to be specifically considered in the selection of a
design/build contractor. For exanple, the comment for FDOT Project #01050-3514
in Charlotte County was: "They don't provide day-to-day supervision on the-
project. They generally |leave that up to whatever sub is working on the
project. Froma project engineer's standpoint, A ax makes a good subcontractor
but a poor prinme contractor.” For Project #12070-3513 in Lee County, the
comment was: "This contractor could have taken nore interest in controlling
construction operations to achieve a better quality of construction."



31. Ajax's nore significant scheduling problens arose during the first few
years of operations in Florida. After DOT criticism A ax has inproved in this
area. O the eight or nine DOT jobs Ajax has done in the last three years,
there has been a net total of four days overtime on all jobs. (This net tota
is arrived at by subtracting the nunber of days "undertinme" fromthe overtine
days to arrive at the net nunmber of days over the tinme allowed by the
contracts.) But of the last 13 jobs A ax has done for the DOI, A ax was behind
schedul e on seven. On two jobs started in 1984, A ax was consi derably behind
schedul e (15 days) on one and extrenely behind schedul e (51 days) on the other

32. A ax knows of no potential clains on its current job. 1In the |ast
three years, Ajax has had only one claim for $6,000, that was resolved in favor
of A ax.

33. A ax does have a pending claimon a 1984 job that is not yet resol ved.
The claimis on behalf of a subcontractor. Until resolved, the claimis just a
di fference of opinion or a difference of contract interpretation

34. Ajax was also involved in a potential claimon a project known as "the
enbankment job." There was an error in the plans for this job at the tine the
contract was bid. Ajax brought this to the attention of Carson Carner, the
resi dent engi neer, who advised Ajax to bid the project as it was. Ajax did and
was awarded the contract. Shortly, thereafter, A ax requested a change order to
allow for extra materials considered necessary due to the error Ajax sawin the
pl ans. Aj ax pursued this because this error equalled approximately 10 percent
of the job, which anbunted to approxi mately $200, 000.

35. District DOT officials refused to see the error and deni ed the request
for the change order. Ajax ultimately retained an attorney who convi nced DOT of
the error in the plans, and the change order was approved.

36. Finally, nention should be made of the non-contractor conponents of
the design/build teams. APAC s partner, Frederick R Harris, has done design
work for FDOT in the past. Harper Brothers' partner, A m Engineering, has
constructi on engi neering inspection (CEl) experience with the Departnent,
including a | arge anmount of work in the Lee County area. Wendel Kent-Gator's
consul tant, Kunde, Sprecher and Yaskin, had considerabl e design experience with
t he Departnent and al so had done CEl work for the agency.

37. A ax selected the design, CEl firmof Hole, Montes as its consultant.
This firmwas Aj ax's second choi ce and was sel ected only when A m Engi neering
was submitted by Harper Brothers. Wiile prequalified to do so, Holes, Mntes
had done neither design nor CEl work for the Departnent.

CONCLUSI ONS OF LAW
A.  The New Design-Build Program

38. Section 337.11(5), Florida Statutes (1987), enacted by Chapter 87-162,
Laws of Florida (1987), effective June 30, 1987, provides:

(5)(a) If the head of the departnent
determines that it is in the best interest
of the public to conbine the design and
construction of a road, structure, or
bui | di ng and appurtenant facilities or
equi prent into a single contract, the



department may secure such work through a
request for proposals. Factors including,
but not limted to, time savings, cost
reduction, experience to be gained, or use
of state of the art nethods shall be

consi dered when determ ning the best

i nterest of the public.

(b) The departnent shall adopt by rule
procedure for adm nistering conbi ned design
and construction contracts. Such
procedures shall include, but not be
[imted to:

1. Prequalification of applicants.

2.  Announcenent of occasions when a
design and construction contract is
desi red.

3. Criteria and personnel to be used for
eval uation proposal s and awar di ng
contracts.

(c) If at least three responsible
proposal s are submitted pursuant to a
request for proposals, the departnent may
proceed to eval uate the proposals as
provi ded herein. 1In evaluating proposals,
t he departnent shall consider the cost,
safety, and long-termdurability of the
project; the feasibility of inplenenting
the project as proposed; the ability of the
design and construction teans to conplete
the work in a tinely and satisfactory
manner; and such other factors as the
department deens appropriate. In
eval uating the capabilities of the design
and construction teans to performin a
timely and satisfactory manner, the
department shall al so consider such factors
as the abilities of the professiona
personnel, past performance, capacity to
nmeet tine and budget requirenents,
| ocation, recent, current, and projected
wor kl oad of the firnms, and the vol une of
work previously awarded to the firns by the
depart nment .

(d) The departnent may conduct a
conbi ned design and construction contract
denonstrati on programnot to exceed a tota
contract anmount of $50 million. Pursuant
to this program the departnent may award,
to the qualified firmor joint venture with
the | owest cost and best technica
proposal , conbi ned design-and construction
contracts for projects in the departnent's
current 5-year transportation plan in each
of the follow ng project categories:

1. Resurfacing;

2. Bridge replacenment, or new bridge
constructi on;



3. Miltilane new construction or
reconstruction;

and
4. Fixed capital outlay and parking
gar ages.

Annual |y, the department shall submit to
the transportati on commttees of the Senate
and the House of Representatives a report
outlining the results obtained from
conpl et ed conbi ned desi gn and construction
contracts awarded to that tine.

B. \Whether Disputes Arising Qut OF The "Shortlist"
Are Bid Protests.

39. Section 120.53(5), Florida Statutes (1987), provides in pertinent
part:

(5) An agency which enters into a
contract pursuant to the provisions of ss.
282.301-282. 313, chapter 255, chapter 287,
or chapters 334-349 shall adopt rules
speci fying procedures for the resol ution of
protests arising fromthe contract bidding
process.

40. Section 120.57(1) proceedings arising out of the DOI"s "shortlist" of
design-build teans eligible to submt proposals under Section 337.11(5), Florida
Statutes (1987), are "protests arising fromthe contract bidding process" and
shoul d proceed as bid protests underSection 120.57(5), Florida Statutes (1987).

C. \Wether Ajax Waived Alleged Deficiencies In
The Notice To Contractors.

41. The Notice To Contractors that began the bid process in this case by
asking for letters of interest references Rule 14-25.024(1), Florida
Admi ni strative Code. Rule 14-25.024(1) states:

(1) Any person adversely affected by a
bid solicitation shall file a notice of
protest, in witing, prior to the date on
whi ch bids are to be received, and shal
file a formal witten protest within ten
days after filing the notice of protest.
The formal witten protest shall state with
particularity the facts and | aw upon which
the protest is based.

Under Capeletti Bros., Inc. v. Departnment of Transportation, 499 So.2d 855 (Fl a.
1st DCA 1986), Rule 14-25.024(1) has been held to require a bidder to protest
deficiencies in a request for proposal within the prescribed tinme after

i ssuance. But the Notice To Contractors specifies only: "Pursuant to D.OT.
Rul e 14-25.024(1), any person adversely affected by not being selected to
provide bid proposals nmust file ... a witten Notice of Protest within 72 hours

of the posting of the firns selected to prepare proposals.” The Notice To



Contractors therefore does not provide Ajax with a clear point of entry so as to
justify waiver of any protest against deficiencies in the Notice To Contractors.
3/

D. Whether The Notice To Contractors Is Fatally Deficient.

42. Section 337.14(1), Florida Statutes (1987), provides: "Any person
desiring to bid for the perfornmance of any construction contract in excess of
$250, 000 which the department proposes to let nmust first be certified by the
departnment as qualified pursuant to this section and rules of the departnent.”

43. Section 337.14(2), Florida Statutes (1987), states: "Certification
shal |l be necessary in order to bid on a road, bridge, or public transportation
construction contract of more than $250, 000."

44. Section 337.105(1), Florida Statutes (1987), provides: "Before the
enpl oyment of a professional consultant or other provider of services, the
department shall nake a finding that the person to be enployed is fully
qualified to render the desired service."

45. In this case, the Notice to Contractors specifically permtted
responses to be submtted by persons not yet pre-qualified, requiring pre-
qualification only "prior to final selection.” Under the bid process initiated

by the Notice To Contractors under the auspices of Section 337.11(5), only the
shortlist is being determned at this tine. Proposals are prepared and
submtted at a later date. Therefore, the statutes do not require pre-
qualification at this time, and the DOl was not prohibited fromshortlisting a
design-build teamthat included a contractor, such as Wendel, Kent, not yet pre-
qualified for all aspects of the work so as to increase the nunber of teans
capabl e of submitting a letter of interest to participate in the initial design-
buil d projects.

E. VWhether DOI's Qm ssion O Ajax From The Shortli st
Shoul d Be Uphel d.

46. The parties agree that contract award decisions (to which this action
is simlar) ordinarily will be upheld unless the decision is arbitrary,
capricious, or beyond the scope of agency discretion. System Devel opnent
Corporation v. Departnment of Health and Rehabilitative Services, 423 So.2d 433
(Fla. 1st DCA 1982); Capeletti Brothers v. State of Department of Cenera
Services, 432 So.2d 1359 (Fla. 1st DCA 1983). In the System Devel opment case,
the court stated:

We are constrained to review the agency's
deci si on under these circunstances only so
far as to determ ne whether the decision
was arbitrary, capricious, or beyond the
scope of its discretion, which discretion
is very broad:

So long as the public agency
acts in good faith, even

t hough they may reach a
concl usi on on facts upon

whi ch reasonabl e nmen may
differ, the courts will not
generally interfere with



their judgnment, even though

t he deci sion reached may

appear to sonme persons

to erroneous. Vol unme Services
Di vision v. Canteen Corporation,
369 So.2d 391, 395 (Fla. 2d DCA
1979).

This general rule assunes that the contracting agency has adhered to the
material statutory requirenents in conducting the procurenent process, as the
DOT has done in this case.

47. Accepting for purposes of this case the Systens Devel opnent standard
of reviewto which the parties have agreed, the facts are clear in this case
that the DOTI's decision not to "shortlist” the Aj ax/Hole, Mntes design-build
team while far frombeing i Mmune fromcriticismfor weaknesses in the manner in
whi ch the deci sion was made, cannot be said to be arbitrary or capricious.

RECOMVENDATI ON
Based on the foregoing Findings O Fact and Conclusions OF Law, it is
recommended that the Respondent, the Department of Transportation, enter a fina
order excluding the Ajax/Hole, Mntes teamfromthe short list for State Project
No. 01050-1519 if that is how the DOT chooses A exercise its discretion

RECOMVENDED t his 21st day of June, 1988, in Tall ahassee, Florida.

J. LAVRENCE JOHNSTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 21st day of June, 1988.

ENDNOTES

1/ By Prehearing Order entered in this case on March 30, 1988, it was rul ed
that the petition in this case should be treated as a bid protest under Section
120.53(5), Florida Statutes (1987). See Conclusion O Law 3, bel ow.

2/ The DOT decided to permt prequalification up to the tine of final selection
because the DOT hoped to attract design-build teans with nenbers who do not now
do DOT work on their own, and the DOT woul d not have given those team nenbers
enough notice and tine to get prequalified if prequalification were required

bef ore submi ssion of a letter of interest.

3/ Wthout holding that it applies to the Notice To Contractors in this case,
it alsois noted that dicta in the Final Order, Capital Goup Health Services of
Florida, Inc. v. Departnent of Adm nistration, DOAH Case No. 87-5387BID, entered



April 28, 1988, limted such a waiver to deficiencies in the technical aspects
of plans and specifications in a bid solicitation. (The Capital Goup Health
Final Order held that statutory requirenents are not subject to waiver.)

APPENDI X TO RECOMMENDED ORDER, CASE NO 88-1172BI D

To conply with Section 120.59(2), Florida Statutes (1987), the foll ow ng
explicit rulings are nmade on the parties' proposed findings of fact:

A. Petitioner's Proposed Findings O Fact.

1.-5. Accepted. In part incorporated; in part unnecessary or subordi nate.

6.-14. Accepted and incorporated.

15. Rejected as not proved that Wendel, Kent affiliated Gator in order to
be considered. Oherw se, accepted and incor por at ed.

16.-18. Rejected as concl usions of |aw

19. Rejected as contrary to facts found that Harper had "average" ratings;
ot herwi se accepted and i ncor por at ed.

20.-27. Accepted and incor porat ed.

28.-32. Accepted and, except to the extent unnecessary or subordinate,

i ncor por at ed.

33. Rejected that Wendel, Kent was ranked separately. Wendel, Kent was
ranked in affiliation with Gator. Gator was ranked separately as the contractor
for the Gator/ Gee Jensen teamthat later was elimnated. Al so rejected that the
DOT' s treatment of recent experience was an "apparent contradiction.” The DOT
sinmply was nore concerned about recent poor negative experience than with |ack
of recent experience follow ng positive prior experience.

34.-38. Accepted and, except to the extent unnecessary or subordinate,

i ncor por at ed.

39. Rejected as contrary to facts found.

40. Rejected as not proven--the district had sinilar concerns about
American. Besides, irrelevant and unnecessary--the H nkl e/ Anerican team was
el i m nat ed.

41. Rejected to the extent contrary to facts found; in part accepted and
i ncor por at ed.

42. Second sentence, rejected as contrary to facts found; rest accepted
and i ncor por at ed.

43.-45. Accepted and i ncor por at ed.

46.-47. Subordinate to facts contrary to those found.

48. First two sentences, accepted but unnecessary; rest, rejected as
contrary to facts found and argunent.

49.-50. Rejected as contrary to facts found and argunent.

B. Respondent's Proposed Findings O Fact.

1. Accepted but unnecessary.

2.-3. Accepted and incorporated to the extent necessary.

4.-13. Accepted and incorporated.

14. Accepted but unnecessary.

15. Rejected as contrary to facts found.

16.-24. Accepted and incorporat ed.

25. Accepted and, to the extent necessary, incorporated.

26. Irrelevant.

27. Accepted and, to the extent necessary and not subordi nate,
i ncor por at ed.

28.-29. Accepted and incorporat ed.
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